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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

 

 Christopher Posey, the petitioner, asks this Court to grant 

review of the Court of Appeals’ decision terminating review, 

issued on September 24, 2024. 

B. ISSUES FOR WHICH REVIEW SHOULD BE 

GRANTED 

 

1. Whether an objective observer could conclude that the 

prosecutor apparently intentionally appealed to the racial biases 

by questioning a young Black man about an irrelevant 

photograph depicting him gratuitously holding a handgun and 

cash? 

2. Whether Mr. Posey was denied his right to the 

effective assistance of counsel where counsel failed to object to 

the prosecutor’s questioning of Mr. Posey about the irrelevant 

photograph depicting him gratuitously holding a handgun and 

cash? 
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3. Whether the law eliminating the scoring of prior 

juvenile adjudications in an offender score calculation applies 

to pre-act cases where the case is on appeal and the conviction 

is not final? 

4. Whether in requiring Mr. Posey to submit to drug and 

alcohol testing as a condition of community custody is unlawful 

where there was no evidence of drug or alcohol use by Mr. 

Posey? This Court has granted review of this issue in State v. 

Nelson, No. 102942-0.1 

C. STATEMENT OF THE CASE 

 

 Mr. Posey refers this Court to his statement of the case in 

his opening brief. Br. of App. at 8-26. 

 To summarize, Mr. Posey’s ex-girlfriend accused Mr. 

Posey, in broad daylight at about 12:30 p.m., of jumping 

through her bedroom window uninvited as she was asleep in 

                                                 
1 

https://www.courts.wa.gov/appellate_trial_courts/supreme/issue

s/casesNotSetAndCurrentTerm.pdf  

https://www.courts.wa.gov/appellate_trial_courts/supreme/issues/casesNotSetAndCurrentTerm.pdf
https://www.courts.wa.gov/appellate_trial_courts/supreme/issues/casesNotSetAndCurrentTerm.pdf
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her bed with her platonic friend, Victor Garcia. She accused 

him of forcing Mr. Garcia to leave, assaulting her, and of 

digitally raping her in the living room shortly before the police 

responded and knocked on the front door. RP 550-59, 568-73. 

 The evidence did not corroborate her accusations. No 

photograph showed her room or the house in disarray, let alone 

broken objects as she claimed; no photograph or officer 

testimony showed the screen on her window off and no 

fingerprint evidence was introduced despite fingerprints being 

collected. RP 452-53, 509, 664, 670; Ex. 24. The accuser’s 

parents, who also lived in the home, did not testify. Mr. Garcia 

did not testify. Neither did any neighbor. The prosecution’s 

case rested almost entirely on the testimony of the accuser. 

 Mr. Posey testified in his defense. He explained 

how his ex-girlfriend had lured him to the home to try to 

collect a debt. RP 706-11. He introduced copies of text 

messages showing his ex-girlfriend was extorting him. 

RP 717-26, 776-77, 885-89; Ex. 204-A Ex. 205-A Ex. 
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206-A. Calling Mr. Posey a “nigga,” she said people 

would believe her—a white woman, over him—a Black 

man. Ex. 206-A. 

The prosecutor questioned Mr. Posey about a photograph 

depicting him gratuitously holding a gun and fanning cash. RP 

753-55; Ex. 25. The picture was initially admitted over Mr. 

Posey’s objection, but later withdrawn when the prosecutor 

realized he had made a mistake in questioning Mr. Posey about 

the photograph and having it admitted. RP 846-47. 

 The jury convicted Mr. Posey of first degree burglary, 

second degree rape, and second degree assault. Mr. Posey’s 

sentence was increased based on his juvenile adjudications.  

Except for legal financial obligations, the Court of 

Appeals affirmed the judgment and sentence. 
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D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

 

1. The prosecutor apparently intentionally appealed to 

racial biases by eliciting irrelevant testimony from Mr. 

Posey about a photograph depicting him, a Black man, 

gratuitously holding a gun and fanning cash. Review 

should be granted to expound on what constitutes 

race-based prosecutorial misconduct under 

Washington’s objective observer standard.  

 

Criminal defendants have a constitutional right to a fair 

trial. U.S. Const. amends. VI, XIV; Const. art. I, §§ 3, 22; State 

v. Bagby, 200 Wn.2d 777, 787, 522 P.3d 982 (2023); State v. 

Zamora, 199 Wn.2d 698, 708, 512 P.3d 512 (2022). “The 

prosecutor owes a duty to defendants to see that their rights to a 

constitutionally fair trial are not violated.” State v. Monday, 171 

Wn.2d 667, 676, 257 P.3d 551 (2011).  

Misconduct by a prosecutor may deprive the defendant of 

their constitutional right to a fair trial. Zamora, 199 Wn.2d at 

708. A prosecution’s improper examination of a defendant or 

introduction of inadmissible evidence is misconduct, especially 

where it creates a derogatory depiction of the defendant or 

appeals to racial biases. Bagby, 200 Wn.2d at 795-98, 801-02 
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(questions about Black defendant’s “nationality” were 

misconduct). 

Before trial, Mr. Posey moved to exclude any prior bad 

acts evidence under ER 404(b). CP 15-18. Under ER 404(b), 

other “acts” are inadmissible “to show the character of a person 

to prove the person acted in conformity with it on a particular 

occasion.” State v. Everybodytalksabout, 145 Wn.2d 456, 466, 

39 P.3d 294 (2002).  

The prosecutor partly agreed with the motion. The 

prosecutor, however, represented it might seek to elicit 

testimony about a photograph that the prosecutor claimed Mr. 

Posey sent the accuser, which depicted Mr. Posey “holding 

what appears to be a pistol, fanning out a number of -- what 

looks like a fairly large amount of cash.”  RP 62. 

 During the prosecution’s cross-examination of Mr. 

Posey, the prosecutor asked if Mr. Posey ever tried to 

intimidate the accuser. RP 753. Mr. Posey answered, no. RP 

753. Without a hearing outside the jury’s presence, and after 
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questioning regarding the accuser’s room, RP 753-54, the 

prosecution showed Mr. Posey the photograph: 
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Ex. 25; RP 754.  

Repeatedly asked about the photograph, Mr. Posey 

explained the gun and money were “props” for a “music video,” 

to which the prosecutor appeared to express skepticism: 

 Q. Okay. Fair enough. All right. Showing what’s 

been marked as 25. Who is that in that picture?  

 

A. That’s me.  

 

Q. Who took that picture?  

 

A. [My accuser]. That’s at my brother’s music 

video shoot.  

 

Q. Okay. So explain to me what happened in this 

photograph, what the deal is.  

 

A. I was a stand-in and then that’s me holding 

money and a weapons prop.  

 

Q. It’s a weapons prop?  

 

A. Yes.  

 

Q. And [the accuser] took that?  

 

A. Yes, she was there.  

 

Q. And she took it at your request?  

 

A. Yeah.  
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Q. And when did that happen?  

 

A. 2016, 2000 -- 2000 -- end of 2016 beginning of 

2017.  

 

Q. So when you-all were together. You and -- you-

all being you and [the accuser]?  

 

A. Yeah. 

 

Q. And she took that at your request?  

 

A. Yeah.  

 

Q. And you -- that was not a real pistol in your 

hand?  

 

A. No.  

 

Q. Was it real money?  

 

A. No, it’s prop money.  

 

Q. Okay. So it’s prop money and it’s -- the idea is 

that it’s going to – what’s – what’s the theme of 

the music video?  

 

A. Just like hip hop rap. 

 

Q. Okay. 

 

RP 753-55 (emphases added). 
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 Over Mr. Posey’s objection to relevance, the court 

admitted the photograph into evidence. RP 755. 

 The next day, the prosecutor confessed this had all been a 

mistake and that he would not object to having the exhibit 

withdrawn. RP 846-47. The court withdrew the exhibit, but did 

not strike the related testimony or otherwise instruct the jury. 

RP 846-47. 

 As the prosecutor himself belatedly recognized, he 

committed serious misconduct. Indeed, it was race-based 

misconduct.  

Claims of race-based misconduct are analyzed using an 

objective observer standard. Bagby, 200 Wn.2d at 792. The 

focus is on the impact of prosecutor’s act, not the prosecutor’s 

subjective intent. Id. at 791-93. Unpreserved claims of racial 

misconduct require relief if the misconduct “flagrantly or 

apparently intentionally appealed to jurors’ potential racial 

bias.” Id. at 793. This is determined based on “whether an 

objective observer could view the prosecutor’s questions and 
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comments as an appeal to jurors’ potential prejudice, bias, or 

stereotypes in a manner that undermined the defendant’s 

credibility or the presumption of innocence.” Id. (emphasis 

added). 

“An ‘objective observer’ is an individual who is aware of 

the history of race and ethnic discrimination in the United 

States and that implicit, institutional, and unconscious biases, in 

addition to purposeful discrimination, have influenced jury 

verdicts in Washington State.” Id. at 793, n.5. This standard 

derives from GR 37; it was adopted eliminate the blight of 

racism in our courts, particularly as experienced by Black 

people. Zamora, 199 Wn.2d at 717-19; see State v. Waits, 200 

Wn.2d 507, 521, 520 P.3d 49 (2022) (“It goes without saying 

that the criminal legal system disproportionately affects the 

poor and people of color.”); State v. Gregory, 192 Wn.2d 1, 22, 

427 P.3d 621 (2018) (taking “judicial notice of implicit and 

overt racial bias against black defendants in this state”); Letter 
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from Wash. State Sup. Ct. to Members of Judiciary & Legal 

Cmty. (June 4, 2020).2 

Under the objective observer standard, the court 

considers “(1) the content and subject of the questions and 

comments, (2) the frequency of the remarks, (3) the apparent 

purpose of the statements, and (4) whether the comments were 

based on evidence or reasonable inferences in the record.” 

Bagby, 200 Wn.2d at 794. 

First, the content and subject of the questions concerned 

whether Mr. Posey was holding a real gun in the picture. It is a 

racist trope that young Black men are dangerous. Bagby, 200 

Wn.2d at 801 (plurality opinion). Here, the prosecutor’s 

examination created an image for the jury of Mr. Posey holding 

a gun and displaying cash. This objectively created a serious 

risk of racial bias. 

                                                 
2 

https://www.courts.wa.gov/content/publicUpload/Supreme%20

Court%20News/Judiciary%20Legal%20Community%20SIGN

ED%20060420.pdf. 

https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
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“When a participant in the trial uses language that could 

evoke racist stereotypes, courts should not presume that such 

language has no effect—on them or on the jurors.” Henderson 

v. Thompson, 200 Wn.2d 417, 439, 518 P.3d 1011 (2022). 

Thus, even assuming the jurors did not see the photograph 

(which is uncertain because the prosecution displayed it to Mr. 

Posey during his testimony), the questioning by the prosecutor 

of Mr. Posey appealed to the racial biases of the jurors. See also  

Turner v. Murray, 476 U.S. 28, 36, 106 S. Ct. 1683, 90 L. Ed. 

2d 27 (1986) (“there is some risk of racial prejudice influencing 

a jury whenever there is a crime involving interracial 

violence.”). 

Beyond the questioning about whether the gun was 

“real,” the related questioning about whether Mr. Posey was 

holding “real money” and the “theme of the music video” (“hip 

hop rap”) were also irrelevant and prejudicial. This also 

apparently intentionally appealed to the racial biases of the 
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jurors, all whom were white.3 Rap and hip-hop are predominant 

in Black culture. Rap culture is associated with a glorification 

of violence, particularly against women.4 Rap is also associated 

with glorifying and flaunting wealth.5 In short, the testimony 

created a stereotypical image of Mr. Posey for the jury: a young 

Black man who flaunts money and values violence. This was 

improper under ER 404(b) and created a risk of implicit racial 

bias. See State v. DeLeon, 185 Wn.2d 478, 489, 374 P.3d 95 

                                                 
3 CP 292, 304, 310, 346, 376, 394, 400, 424, 436, 448, 

454, 466, 471-73; RP 351-52, 436-37, 937, 958-59. 

 
4 See A.D. Carson, The Conversation, When all else fails 

to explain American violence, blame a rapper and hip-hop 

music (June 14, 2022) (“Rap has long been used to 

conspicuously stereotype, caricature and reinforce mythologies 

about Black people”), available at 

https://theconversation.com/when-all-else-fails-to-explain-

american-violence-blame-a-rapper-and-hip-hop-music-184373. 

 
5 See Alex Harris, Neon Music, THE MANY SIDES OF 

MONEY: HOW SONGS EXPLORE WEALTH, MATERIALISM, 

ENVY, AND POP CULTURE (April 19, 2023) (“Hip-hop music 

has been at the forefront of exploring the relationship between 

money and society.”), available at https://neonmusic.co.uk/the-

many-sides-of-money-how-songs-explore-wealth-materialism-

envy-and-pop-culture/.  

https://theconversation.com/when-all-else-fails-to-explain-american-violence-blame-a-rapper-and-hip-hop-music-184373
https://theconversation.com/when-all-else-fails-to-explain-american-violence-blame-a-rapper-and-hip-hop-music-184373
https://neonmusic.co.uk/the-many-sides-of-money-how-songs-explore-wealth-materialism-envy-and-pop-culture/
https://neonmusic.co.uk/the-many-sides-of-money-how-songs-explore-wealth-materialism-envy-and-pop-culture/
https://neonmusic.co.uk/the-many-sides-of-money-how-songs-explore-wealth-materialism-envy-and-pop-culture/
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(2016) (rejecting notion that the defendant’s taste in music was 

evidence of gang involvement); State v. Salas, 1 Wn. App. 2d 

931, 946, 408 P.3d 383 (2018) (“juxtaposition of images and 

captions” in prosecutor’s slides communicated message that the 

defendant “was by nature an aggressive and intimidating 

person,” something “the prosecutor could not, and did not, 

argue aloud”).  

On the second consideration, the remarks were not 

frequent. But that is because the prosecution realized it had 

made a grave mistake. RP 846-47. 

On third consideration, the apparent purpose of the 

statements, the prosecution may have subjectively had 

impeachment in mind, but it failed to elicit the necessary 

foundation. The apparent intentional purpose, viewed 

objectively, was an appeal to the implicit racial bias of the jury. 

See Bagby, 200 Wn.2d at 794-95 (discussing how appeals to 

racial bias are often implicit rather than blatant); Henderson, 

200 Wn.2d at 432-33 (same). 
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On the fourth consideration, the prosecution’s 

examination of Mr. Posey was not supported by the record. 

Rather than hold a hearing outside the presence of the jury to 

determine whether there was any foundation for the notion that 

Mr. Posey sent the photograph to his accuser, the prosecutor 

chose to question Mr. Posey about the photograph in the jury’s 

presence. This was contrary to the prosecutor’s representation 

that the matter would be addressed outside the jury’s presence. 

RP 62-63. 

Given these circumstances and the nature of testimony, 

an objective observer “could”6 view the prosecutor’s actions  

as appealing to the jurors’ possible prejudices, biases, or 

stereotypes in a manner that undermined Mr. Posey’s credibility 

and the presumption of innocence. Bagby, 200 Wn.2d at 802. 

 The Court of Appeals agreed with Mr. Posey that under 

the first Bagby factor, the prosecutor’s “questioning could have 

                                                 
6 The “could” standard is not a “would” standard. State v. 

Tesfasilasye, 200 Wn.2d 345, 361, 518 P.3d 193 (2022). 
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evoked images consistent with the harmful stereotype that 

young Black men are dangerous” and that Mr. “Posey’s concern 

about these themes has merit.” Slip op. at 13.  

 Nonetheless, the appellate court concluded “that an 

objective observer could not view the prosecutor’s questions 

and comments as a flagrantly or apparently intentionally appeal 

to potential racial prejudice, bias, or stereotypes in a manner 

that undermined Posey’s credibility or the presumption of 

innocence.” Slip op. at 15. The court’s conclusion was based on 

its determination that the other three factors did not support a 

conclusion of race-based prosecutorial misconduct. Slip op. at 

13-15. 

 On the second factor, the court emphasized that the 

statements were isolated when viewing the trial as a whole. Slip 

op. at 14. But this does not mean race-based misconduct has not 

occurred. Here, the misconduct occurred during perhaps the 

most critical part of the trial for Mr. Posey—during his 

testimony. If the jury found Mr. Posey credible, it should have 
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found reasonable doubt and acquitted. Instead, the jury may 

have discredited Mr. Posey based on the implicit racial 

stereotype that young Black men are dangerous, and that Mr. 

Posey likely committed the charged crimes.  

 On the third factor, the court reasoned the apparent 

purpose of the questions was impeachment. Slip op. at 14. But 

objectively, the apparent purpose could also be paint a racist 

stereotype for the jury—Mr. Posey is a dangerous young Black 

man who flaunts guns and money. This court has rejected a 

subjective inquiry for whether a prosecutor has engaged in race-

based misconduct; the focus of prosecutorial misconduct claims 

is objective. Bagby, 200 Wn.2d at 792-93 (“We are concerned 

with the impact of racial bias—not a person’s intent.”). 

 And on the fourth factor, the Court of Appeals reasoned 

that the State’s questioning was connected to evidence: a photo 

of Mr. Posey. Slip op. at 14-15. The photograph, however, was 

irrelevant. The questioning created a “derogatory depiction[] of 

the defendant” in the minds of the jury, creating a risk of racial 
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prejudice. State v. Walker, 182 Wn.2d 463, 478 & n.4, 341 P.3d 

976 (2015). 

 The court’s application of the Bagby factors waters down 

the race-based prosecutorial misconduct standard. Beyond 

being misapplied, the appellate court’s balancing of the factors 

will stem confusion. It indicates that if one factor supports a 

determination of race-based misconduct, this is not enough. 

Review is warranted to resolve the conflict between this 

Court’s precedents and the opinion in this case, RAP 

13.4(b)(1), to address this significant constitutional issue, RAP 

13.4(b)(3), and because the issue one of substantial public 

interest, RAP 13.4(b)(4). 

2. Review should be granted on the related issue of 

whether Mr. Posey was deprived of his constitutional 

right to the effective assistance of counsel by counsel’s 

failure to object to the prosecutor’s race-based 

misconduct. 

 

 Mr. Posey also argued that his counsel’s failure to object 

the prosecutor’s misconduct deprived him of his right to the 

effective assistance of counsel. Br. of App. at 43-50. Counsel 
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had already moved to exclude “other acts” evidence under ER 

404(b). Counsel had no reasonable strategic basis for permitting 

the prosecutor to create in the jurors’ minds that Mr. Posey fit 

the racist trope of being a dangerous young Black man who 

flaunts guns and money. 

 The Court of Appeals did not disagree that counsel was 

deficient, but ruled that Mr. Posey had not proved prejudice, 

i.e., a reasonable probability of a different result even though 

the “concern about implicit bias has merit.” Slip op. at 17.  

The case at trial turned on the credibility of Mr. Posey 

and his accuser. Implicit or unconscious racial bias in one or 

more jurors could have easily led a juror to deem Mr. Posey to 

be the “type” of person who would burglarize, assault, and rape.  

The Court should grant review on this issue of substantial 

public interest, which is also a constitutional issue that should 

be decided by this Court. RAP 13.4(b)(3), (4). 
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3. Review should be granted to decide whether the law 

eliminating the use of most juvenile adjudications in 

offender score calculations applies to sentencing on 

pre-act offenses where the case is not final. 

 

Under the Sentencing Reform Act, the offender score and 

offense seriousness level determines the standard range 

sentence. RCW 9.94A.510, 530(1). The offender score is the 

total sum of points accrued from prior convictions rounded 

down to the nearest whole number. RCW 9.94A.525.  

Mr. Posey has three prior Class B, non-violent juvenile 

adjudications that were counted in his offender score and 

increased his punishment. CP 109-10, 113-43, 169; RP 4/1/22.  

The legislature passed a law mandating that most prior 

juvenile felony adjudications do not count in the offender score. 

Laws of 2023, ch. 415, § 2.7 The law took effect on July 23, 

2023, while Mr. Posey’s case was on direct appeal.  

                                                 
7 

https://leg.wa.gov/CodeReviser/documents/sessionlaw/2023pa

m2.pdf. The exceptions are for first and second degree murder 

along with class A felony sex offenses.  

https://leg.wa.gov/CodeReviser/documents/sessionlaw/2023pam2.pdf
https://leg.wa.gov/CodeReviser/documents/sessionlaw/2023pam2.pdf
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Following previous decisions from the Court of Appeals, 

the Court of Appeals held this law does not apply to pre-act 

offenses or to sentences that are pending on appeal.  

Interpretation of a statute is a legal issue, reviewed de 

novo. State v. Jenks, 197 Wn.2d 708, 713, 487 P.3d 482 (2021). 

In ruling that the law did not apply, the Court of Appeals 

relied on two statutes that generally require that sentences be 

determined based on the law in effect at the time of the offense. 

RCW 9.94A.345; RCW 10.01.040; slip op. at 3-5.  

The Court of Appeals reasoned that the language of the 

statute did not evince intent to apply to pre-act cases, including 

non-final cases on direct appeal. Slip op. at 5-8. 

A statute need not have express language for it to operate 

at later sentencings or even “retroactively.” Jenks, 197 Wn.2d at 

720; State v. Ross, 152 Wn.2d 220, 238, 95 P.3d 1225 (2004); 

State v. Rose, 191 Wn. App. 858, 865-66, 365 P.3d 756 (2015); 

Dorsey v. United States, 567 U.S. 260, 274, 132 S. Ct. 2321, 

183 L. Ed. 2d 250 (2012). Laws purporting to create any kind 
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of drafting requirement on the legislature are ineffective 

because a legislature cannot bind a future legislature from 

exercising its power. Washington State Farm Bureau Fed’n v. 

Gregoire, 162 Wn.2d 284, 174 P.3d 1142, 1151-52 (2007); 

United States v. Winstar Corp., 518 U.S. 839, 872-73, 116 S. 

Ct. 2432, 135 L. Ed. 2d 964 (1996). 

 As the United States Supreme Court has recognized, 

whether a statute applies must be analyzed based on its 

language. Dorsey, 567 U.S. at 274-75, 132 S. Ct. 2321, 183 L. 

Ed. 2d 250 (2012). “No magical passwords” or express intent 

are required to supersede or exempt a law from a prior law. Id. 

at 274 (cleaned up). The analysis is whether the legislature did 

so “by necessary implication.” Id. Or, as this Court has put it, 

the law is exempt from the prior law when the legislature 

expresses “an intent in words that fairly convey that intention.” 

Jenks, 197 Wn.2d at 720 (cleaned up). Thus, the legislature is 

not required to say, “This act shall apply to pending cases.” 

Rose, 191 Wn. App. at 865-66. 



 24 

Here, the plain language of the new law expresses an 

intent to apply to all sentencings after its effective date, 

including to pre-act offenses. The intent section of the law, 

expressing the purpose of the law, shows this: 

The legislature intends to: 

 

 (1) Give real effect to the juvenile justice 

system’s express goals of rehabilitation and 

reintegration; 

  (2) Bring Washington in line with the 

majority of states, which do not consider prior 

juvenile offenses in sentencing range calculations 

for adults; 

  (3) Recognize the expansive body of scientific 

research on brain development, which shows that 

adolescent’s perception, judgment, and decision 

making differs significantly from that of adults; 

 (4) Facilitate the provision of due process by 

granting the procedural protections of a criminal 

proceeding in any adjudication which may be used 

to determine the severity of a criminal sentence; 

and 

 (5) Recognize how grave disproportionality 

within the juvenile legal system may subsequently 

impact sentencing ranges in adult court. 

 

Laws of 2023, ch. 415, § 1 (emphases added). 

 This statement of intent uses strong words that convey 

the legislature’s intent to have this law apply to all sentencings: 
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“Give real effect,” “Bring Washington in line,” “Recognize the 

expansive body of scientific research on brain development,” 

“Facilitate the provision of due process . . . in any 

adjudication,” and “Recognize [the] grave disproportionality 

within the juvenile legal system.” Id. (emphasis added). 

 This statement of intent shows it is fundamentally unfair 

and out-of-step to increase a person’s punishment based on 

what that person did as a child. Consequently, the legislature’s 

intent was to end this harmful practice in all sentencings on or 

after July 23, 2023. See Dorsey, 567 U.S. at 273-281 (several 

considerations showed that Congress intended more lenient 

penalties to apply when sentencing offenders whose crimes 

preceded enactment of law, including avoiding sentencing 

disparities that the act was intended to remedy); State v. Grant, 

89 Wn.2d 678, 684, 575 P.2d 210 (1978) (language that 

“intoxicated persons may not be subjected to criminal 

prosecution solely because of their consumption of alcoholic 

beverages” expressed sufficient intent to apply to all cases); 
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State v. Zornes, 78 Wn.2d 9, 13, 475 P.2d 109 (1970) 

(amendment was not merely prospective given the language, 

“the provisions of this chapter shall not ever be applicable to 

any form of cannabis”) (emphasis added); Rose, 191 Wn. App. 

at 869 (statement of intent saying that “the people intend to stop 

treating adult marijuana use as a crime” and “allow law 

enforcement resources to be focused on violent and property 

crimes” expressed an intent to have law apply to pending 

cases). 

 The decision reasons that “[t]he intent provision of the 

amendments does not mention retroactivity or express a 

‘contrary intention’ from the application of the savings clause 

statute and, therefore, does not show that the legislature 

intended for the law to apply to pending cases.” Slip op. at 22. 

But the statutes in Dorsey, Zornes, Grant, and Rose did not 

expressly state that the amendments in those cases would apply 

to pending cases for prosecutions for offenses committed before 
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their effective dates. The implication from the Court of Appeals 

is that an explicit statement is required, which is not the rule.  

 This Court’s decision in State v. Jenks, 197 Wn.2d 708, 

487 P.3d 482 (2021) is not to the contrary. The statute in Jenks 

concerned eliminating second degree robbery as a strike offense 

for purposes of Washington’s “three strikes and you’re out” 

life-sentence law. Unlike the law here, it did not have a 

statement of intent. Compare Laws of 2023, ch. 415, § 1 with 

Laws of 2019, ch. 187. Thus, the language of the statute did 

“not fairly convey intent to exclude the saving clause” statute. 

Jenks, 197 Wn.2d at 720. 

The more relevant case from this Court is Ross. 152 

Wn.2d 220. There, the legislature reduced the amount of points 

for prior drug convictions in offender scores by amending RCW 

9.94A.525. The Court determined this change in the law did not 

apply to crimes committed before the effective date of the law. 

Ross, 152 Wn.2d at 239. The legislature expressed the intent 

that the statute would not apply “retroactively” by stating the 



 28 

amendments “apply to crimes committed on or after July 1, 

2002.” Id. (quoting Laws of 2002, ch. 290, § 29). 

In contrast to Jenks and Ross, the statement of intent here 

fairly conveys the message that it applies to any future 

sentencing (as opposed to just offenses committed after its 

effective date).8 Otherwise the goals expressed in the statement 

of intent make little sense. And unlike in Ross, the legislature 

did not include a comparable statement that the law would only 

“apply to crimes committed on or after” a particular date. Ross, 

152 Wn.2d at 239. 

Jenks is also distinct because it did not consider whether 

the statute there was remedial. 197 Wn.2d at 726. A statute is 

remedial when it relates to practice, procedure, or remedies and 

                                                 
8 This is not an issue of “retroactivity” on whether the 

law applies to people serving sentences where their cases are 

final. Rather it is an issue of prospective application. Does the 

law apply to new sentencings going forward, including pre-act 

offenses? Or does it apply just to sentences for crimes 

committed on or after July 23, 2023, the effective date of the 

act?  



 29 

does not affect a substantive or vested right.” State v. Pillatos, 

159 Wn.2d 459, 473, 150 P.3d 1130 (2007) (internal quotation 

omitted). “[R]emedial statutes are liberally construed in order to 

effectuate the remedial purpose for which the statute was 

enacted.” Grant, 89 Wn.2d at 685. “[R]emedial statutes are 

generally enforced as soon as they are effective, even if they 

relate to transactions predating their enactment.” Pillatos, 159 

Wn.2d at 473. 

Here, the statute “relate[s] only to procedures and does 

not affect a substantive or vested right.” Id. The State does not 

have a substantive or vested right in having a person’s juvenile 

adjudications count in their offender score. Thus, the statute 

applies to Mr. Posey’s sentencing. Because Mr. Posey’s case is 

not final and on appeal, he is entitled to relief. State v. 

Jefferson, 192 Wn.2d 225, 245-47, 429 P.3d 467 (2018). 

Review is warranted on this important issue. The mode 

of analysis by the Court of Appeals is in conflict with 

precedent. RAP 13.4(b)(1), (2). And this issue undoubtedly 
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“involves an issue of substantial public interest that should be 

determined by the Supreme Court.” RAP 13.4(b)(3). There are 

many (non-final) pre-act cases where courts have or will count 

juvenile adjudications, increasing the punishment imposed. No 

one should needlessly serve a sentence in excess of the law. 

And this is happening notwithstanding the legislature’s 

statement of intent saying this is unjust and “[r]ecogniz[ing] 

how grave disproportionality within the juvenile legal system 

may subsequently impact sentencing ranges in adult court.” 

Laws of 2023, ch. 415, § 1. This disproportionately has affected 

people of color and indigenous persons the most. 9 This Court 

should grant review and decide this critical issue. 

                                                 
9 Crosscut, Luna Reyna, WA may end mandatory 

sentencing points based on juvenile convictions (Apr. 20, 

2023), available at: https://crosscut.com/politics/2023/04/wa-

may-end-mandatory-sentencing-points-based-juvenile-

convictions (recounting data showing that “People of color are 

facing longer sentences because they were involved in the 

juvenile system as children” and that “Indigenous youth are 3 

times more likely than white youth to enter the prison pipeline 

through referral into the juvenile justice system than to have 

criminal charges dropped.”). 

https://crosscut.com/politics/2023/04/wa-may-end-mandatory-sentencing-points-based-juvenile-convictions
https://crosscut.com/politics/2023/04/wa-may-end-mandatory-sentencing-points-based-juvenile-convictions
https://crosscut.com/politics/2023/04/wa-may-end-mandatory-sentencing-points-based-juvenile-convictions
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4. As in this Court’s recent grant of review in Nelson, 

this Court should grant review to resolve the conflict 

in the precedent on whether a trial court may order 

urinalysis and breath analysis as condition of 

community custody in the absence of evidence that 

drugs or alcohol were related to the crime. 

 

 The court imposed, as a condition of community custody, 

that Mr. Posey “[b]e available for and submit to urinalysis 

and/or breathanalysis upon the request of the [Community 

Corrections Officer] and/or the chemical dependency treatment 

provider.” CP 163. 

 This condition is unlawful because it is not crime-related. 

RCW 9.94A.703(3)(f);RCW 9.94A.030(10). There was no 

evidence that drugs or alcohol contributed to the offenses. 

Indeed, the presentencing investigation report states that, “[i]t is 

unknown whether Mr. Posey has a history of drug or alcohol 

abuse, or a history of engaging in drug/alcohol treatment at any 

point in his life.” CP 490. 

Still, rejecting a concession of error by the State, the 

Court of Appeals held the condition was lawful, reasoning it 
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“did not need to be crime related—it is a permissible condition 

to enforce community custody conditions 3 and 11, which 

prohibit the consumption of drugs and alcohol.” Slip op. at 25. 

This reasoning conflicts with precedent. State v. Jones, 

118 Wn. App. 199, 208, 76 P.3d 258 (2003) (holding “that 

alcohol counseling ‘reasonably relates’ to the offender’s risk of 

reoffending, and to the safety of the community, only if the 

evidence shows that alcohol contributed to the offense.”). 

 Due to a split in decisions, this Court recently granted 

review on this issue in a case where a panel of Division Three 

reached the same conclusion as in Mr. Posey’s case. State v. 

Nelson, noted at 29 Wn. App. 2d 1048 (2024) (unpublished), 

review granted in part, 551 P.3d 441 (2024).  

 As in Nelson, this Court should grant review. The Court 

may stay consideration of this petition until a decision in 

Nelson. 
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E. CONCLUSION 

 

 Race-based misconduct deprived Mr. Posey of a fair trial. 

This Court should grant Mr. Posey’s petition for review. 

This document contains 4,971 words and complies with 

RAP 18.17. 

Respectfully submitted this 22nd day of October, 2024. 

 
Richard W. Lechich, 

WSBA #43296 

Washington Appellate Project, 

#91052 

Attorney for Petitioner 
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 PRICE, J. — Christopher L. Posey appeals his convictions for one count of first degree 

burglary, one count of second degree rape, and one count of second degree assault committed 

against his ex-girlfriend S.K.1   

 During the trial, the prosecutor asked questions about a photo of Posey holding a gun and 

money.  Posey argues that the State committed race-based prosecutorial misconduct by appealing 

to jurors’ potential racial biases by questioning Posey about the photo.  Posey also argues that he 

received ineffective assistance of counsel because his counsel failed to object to the State’s 

questions about the photo.   

 Posey further argues that the use of S.K.’s initials in the jury instructions and special verdict 

form constituted an impermissible comment on the evidence by the trial court.   

                                                 
1 After the incident, but before trial, the victim changed her last name.  As a result, her initials were 

changed from S.F. to S.K.  Our record refers to the victim with both last names interchangeably.  

However, because the victim expressed a preference to be referred to by her new last name, we 

use the initials S.K.   
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 Posey next contends that he should be resentenced because his offender score included 

prior juvenile convictions which, following recent legislative amendments, should no longer be 

included.   

 Finally, with respect to his judgment and sentence, Posey challenges the trial court’s 

imposition of two community custody conditions (condition 8—consent to home visits and 

condition 12—testing for drugs and alcohol) and requests that community custody supervision 

fees and the victim penalty assessment (VPA) be stricken.   

 We remand for the trial court to strike the community custody supervision fees and the 

VPA.  Otherwise, we reject Posey’s arguments and affirm his convictions.   

FACTS 

I.  BACKGROUND 

 Posey and S.K. began dating in 2016.  Within about a week of meeting, Posey recorded 

videos of the two having sex without S.K.’s consent.  Soon, Posey moved into S.K.’s home.  But 

in February 2018, S.K. ended the relationship and Posey moved out.  Posey is a Black man and 

S.K. is a white woman.   

 About three months after Posey moved out, S.K. and a friend, Victor Garcia, were sleeping 

in S.K.’s home when Posey banged on the window, took off the window screen, and climbed 

through.  According to S.K., over the next hour and a half, Posey dragged, slapped, strangled, and 

raped her.   

 While the rape was ongoing, law enforcement loudly knocked on the door and ordered 

them to “open up.”  4 Verbatim Rep. of Proc. (VRP) at 573.  Posey instructed S.K. to answer the 

door and tell law enforcement that he was not there.  But when S.K. opened the door and law 

enforcement asked her whether Posey was there, S.K. nodded her head “yes.”  4 VRP at 574. 
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S.K. then stepped outside and the door locked behind her.  As law enforcement began searching 

the premises, a neighbor reported seeing someone run from the house.   

 While S.K. was still with law enforcement, Posey called her phone.  She handed her phone 

to law enforcement.  Talking with law enforcement on the phone, Posey admitted that he had just 

left S.K.’s home, but he insisted that he had done nothing wrong and that he would return with his 

attorney.   

 While at the scene, law enforcement observed that S.K.’s window screen was broken.   

 S.K. was taken to the hospital.  Her injuries included abrasions, bruises, and handprints on 

her neck.   

 Several months later in January 2019, the State charged Posey with one count of first degree 

burglary with a special allegation of sexual motivation, one count of second degree rape, and one 

count of second degree assault—all alleged as crimes of domestic violence.   

II.  MOTIONS IN LIMINE  

 After a long delay, the case proceeded to a jury trial in 2021.  Before opening arguments, 

Posey moved in limine to exclude any prior bad acts evidence under ER 404(b), including Posey’s 

prior juvenile convictions.  The State agreed that Posey’s prior juvenile convictions were not 

admissible but requested that the trial court reserve ruling on the admissibility of prior interactions 

between Posey and S.K.   

 The State referred to a time when Posey had allegedly sent S.K. a photo of himself holding 

what appeared to be a gun and displaying a large amount of money.  The State further explained 

that Posey had represented to S.K. “on a number[] of occasions that . . . he want[ed] her to be a 

prostitute and work for him.”  1 VRP at 62.  The State contended that the nature of their relationship 

explained why S.K. behaved the why she did when Posey allegedly assaulted her.  The State argued 
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that although propensity evidence is inappropriate, “things that are done to . . . cause a certain 

effect on the person . . . should be admissible under [ER] 404(b).”  1 VRP at 62-63.   

 Posey requested that the trial court reserve ruling on the issue until such evidence was 

offered and, if it was, that an offer of proof take place outside the presence of the jury.    

 The trial court agreed to reserve ruling on the admissibility of the evidence about Posey 

sending a photo to S.K. until more information was provided about the incident.  The trial court 

stated,  

Yeah.  I think at this point it’s appropriate.  I will . . . reserve a ruling on that until 

such time there[ is] more information to be provided, and then we can, again, handle 

that outside the presence of the jury.  

 

1 VRP at 63.   

 The case proceeded to jury selection and opening statements.   

III.  TRIAL TESTIMONY 

 Following opening statements, the State began its case.  An emergency room nurse, four 

law enforcement officers, and S.K. testified consistently with the facts set forth above.   

 S.K. testified at length about the assault.  She explained that after Posey climbed through 

her window, Posey grabbed her by the hair, pulled her to the ground, and threw her into a bedroom 

dresser.  Posey told Garcia (who was in the room) to give him his phone and money, and demanded 

that Garcia strip down to his underwear.  When S.K. yelled at Posey to leave, he told her that she 

was a “stupid b[*]tch.”  4 VRP at 560.  Posey slapped S.K. on the right side of her face three or 

four times.  Eventually, Posey made Garcia leave the house.   

 Now alone with S.K., Posey began to strangle her.  After a few moments, Posey let go of 

S.K.’s neck and began dragging S.K. to the kitchen.  S.K. tried to run towards the kitchen hoping 

to use some of the knives for protection, but Posey caught her by the hair and started strangling 
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her again.  S.K. was able to make it to the back door and screamed for help.  S.K. managed to get 

out of the house and ran into the street.  But Posey chased after her, caught her, and dragged her 

back into the house by her hair.   

 S.K.’s testimony then turned to the rape.  She explained that once Posey dragged her back 

into the house, he threw her on the couch and asked her whether she had “been with anybody” 

since they were last together.  4 VRP at 571.  Posey lifted up S.K.’s shirt and checked her for 

“hickies because he thought [she] was with [Garcia].”  4 VRP at 595.   

 S.K. then noticed a shift in Posey’s demeanor, going from angry to quiet and blank.  

Terrified and hoping to end the attack, S.K. told Posey that she loved him and pleaded with him to 

not hurt her.  Posey then asked S.K., “[W]ell, if you really love me why aren’t you with me?” 

4 VRP at 572.  S.K. told Posey that he had done “too much to [her] in the past.”  4 VRP at 572.  

Posey then said, “[L]et’s have sex.”  4 VRP at 572.  S.K. said no, but Posey pulled down her pants 

anyway.  S.K. kept telling Posey, “[N]o” and tried to “cross [her] legs,” but Posey “kept pulling 

them open.”  4 VRP at 572.  Posey then proceeded to rape S.K. with his fingers while she pleaded 

with him to stop.   

 After describing the assault and rape, S.K. also explained how one of Posey’s friends had 

messaged S.K. on social media and offered her $5,000 to drop the charges against Posey.  S.K. 

rejected the offer.   

 During cross-examination, defense counsel asked S.K. whether she had sent Posey sex 

videos.  S.K. denied that she had ever made videos of them having sex, but she said that Posey 

had.  S.K. said that Posey had recorded those videos about one week after the two had met. 

S.K. denied that she gave Posey permission to record the sex videos.   
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 Defense counsel also questioned S.K. about several exhibits that appeared to be social 

media messages sent by S.K. to Posey after the State had filed charges against Posey.  In the 

exhibits, S.K. purportedly used racial slurs to refer to Posey and insinuated that she had made up 

the allegations to extort money from him.  In one of the exhibits, S.K. also purportedly told Posey 

that her allegations would be believed because she was white and Posey was Black.  S.K. denied 

writing the messages in the exhibits.   

 The defense then began its case.  Posey testified in his own defense and offered a very 

different account of what happened.  Posey denied committing the burglary, assault, and rape.  

According to Posey, S.K. invited him to her house on the day of the incident.  Posey stated that he 

and S.K. had an “on and off” relationship and on the day of the incident, the relationship was 

“[o]n.”  6 VRP at 705, 731.   

 When he arrived, Posey claimed that he encountered another man leaving the house.  Posey 

knocked on the door and S.K. answered.  Posey said that he did not “necessarily see the condition 

that [S.K.] was in” when he arrived, but he later noticed a bruise on her eye.  6 VRP at 707-08.  He 

asked her about how that happened, and she said that it did not matter because they were not 

together anymore.  Posey accepted S.K.’s response because it was “none of [his] business” and 

“[s]he does what she does.  I do what I do.”  6 VRP at 738.   

 Posey claimed he ran away from law enforcement because he thought the officers were 

actually S.K.’s cousin (who Posey claimed had threatened to harm him over a debt).  And when 

he spoke to law enforcement on the phone shortly after the incident, Posey claimed that he thought 

that S.K.’s cousin was impersonating a law enforcement officer.   

 Posey testified that he received, from S.K., the social media messages that both used racial 

slurs and insinuated the allegations were false as an attempt to extort money from him.   
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 Posey also testified about the videos that depicted S.K. and him having sex.  In contrast to 

S.K.’s testimony, Posey claimed these videos were made with her permission after the alleged 

incident, and not two years before.   

 During Posey’s cross-examination, the State asked whether Posey had ever tried to 

intimidate S.K.  Posey responded, “No.”  6 VRP at 753.  Then, after asking several questions about 

a photo of S.K.’s bedroom, the State turned to a proposed exhibit of a photo of Posey holding what 

appeared to be a gun and money.  Posey explained that the photo was taken at a music-video shoot 

and that the gun and money in the photo were not real; they were props for the music video.  The 

State also asked about the theme of the music video, and Posey responded that it was “hip hop 

rap.”  6 VRP at 755.  The entire exchange encompassed the following:   

[State]:  . . . Showing what’s been marked as 25.  Who is that in that picture?  

[Posey]:  That’s me.   

[State]:  Who took that picture?   

[Posey]:  [S.K. took the photo.]  That’s at my brother’s music video shoot.   

[State]:  Okay.  So explain to me what happened in this photograph, what the deal 

is. 

[Posey]:  I was a stand-in and then that’s me holding money and a weapons prop.   

[State]:  It’s a weapons prop?   

[Posey]:  Yes.   

[State]:  And [S.K.] took that?   

[Posey]:  Yes, she was there.   

[State]:  And she took it at your request?   

[Posey]:  Yeah.   

[State]:  And when did that happen?  

[Posey]:  2016 . . . end of 2016 beginning of 2017.   

[State]:  So when you-all were together.  You and—you-all being you and [S.K.]? 

[Posey]:  Yeah.   

[State]:  And she took that at your request?   
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[Posey]:  Yeah.   

[State]:  And you—that was not a real pistol in your hand?  

[Posey]:  No.   

[State]:  Was it real money?  

[Posey]:  No, it’s prop money.   

[State]:  Okay.  So it’s prop money and it’s—the idea is that it’s going to—what’s—

what’s the theme of the music video?   

[Posey]:  Just like hip hop rap.   

[State]:  Okay.   

 

6 VRP at 754-55.   

 Following this exchange, the State offered the exhibit for admission into evidence.  Posey 

objected, arguing that it was irrelevant since the photo was from 2016.  The State responded that 

testimony from 2016 had been elicited throughout the trial.  The trial court overruled Posey’s 

objection and admitted the exhibit.  The exhibit was never shown to the jury.   

 The following day, the State apparently changed its mind about the exhibit.  While outside 

the presence of the jury, the State expressed second thoughts about having the exhibit in evidence 

and offered to have it withdrawn.  The State said that it did not intend to mention the exhibit again 

during testimony or in closing argument.  The following exchange occurred:  

[Prosecutor]: So overnight I rethought offering 25 which is the photograph of Mr. 

Posey holding a pistol and some money.  That was perhaps overly aggressive on 

my part.  I asked him if he ever tried to intimidate and he said, No.  There are other 

things I could have done that would have been less drastic, quite frankly.  So I’m 

—I’m just trying to be frank with the [c]ourt.  If counsel wants that withdrawn— 

[Defense counsel]: We do.   

[Prosecutor]:  So—yeah, I don’t intend to mention it in closing either way.  He 

provided an explanation.  I wasn’t going to ask anybody else to follow up on 

anything.  But if he wants it withdrawn, I don’t have an issue with that.  I think it 

was a mistake on my part.  I was kind of in full mode there and—and having a 

chance to reflect overnight, I think that’s the right answer.   

 

7 VRP at 846-47.   



No. 57260-5-II 

 

9 

 The trial court withdrew the exhibit from evidence.  The State then asked whether there 

needed to be some comment about the exhibit or whether it should just be ignored.  Defense 

counsel responded he did not “need for it to be discussed.”  7 VRP at 847.  As a result, the trial 

court did not further mention the exhibit and the exhibit was not mentioned again at trial.   

IV.  JURY INSTRUCTIONS 

 Following the completion of testimony, the case proceeded to jury instructions.  

Throughout the trial, S.K. was referred to by her first name and last name.  However, several of 

the to-convict jury instructions and one of the special verdict forms referred to S.K. only by her 

initials.  Posey did not object to the to-convict instructions or the special verdict form.   

V.  VERDICT, SENTENCE, COMMUNITY CUSTODY CONDITIONS, AND APPEAL  

 The jury found Posey guilty as charged, except that it rejected the allegation that the 

burglary was sexually motivated.   

 The trial court sentenced Posey to an indeterminate sentence of 136 months to life for the 

second degree rape conviction, 75 months for the first degree burglary conviction, and 17 months 

for the second degree assault conviction, all to be served concurrently.  Three of Posey’s prior 

juvenile convictions were included in his offender score.   

 The trial court also imposed 18 months of community custody on the first degree burglary 

and second degree assault convictions, and community custody for life on the second degree rape 

conviction.  As part of his community custody, the trial court imposed numerous conditions, 

including the following: 

3.  Not possess or consume controlled substances except pursuant to lawfully issued 

prescriptions[.]   

. . . . 
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8.  Consent to DOC [Department of Corrections] home visits to monitor compliance 

with supervision.  Home visits include access for the purposes of visual inspection 

of all areas of [the] residence in which the offender lives or has exclusive/joint 

control/access.   

. . . . 

11.  Do not use or consume alcohol and/or Marijuana.   

12.  Be available for and submit to urinalysis and/or breath[]analysis upon the 

request of the CCO [community corrections officer] and/or the chemical 

dependency treatment provider.   

 

Clerk’s Papers (CP) at 162-63.   

 The trial court also found Posey indigent but imposed a $500 VPA.  Community custody 

supervision fees were struck from one portion of the judgement and sentence but imposed in 

another portion.   

 Posey appeals.   

ANALYSIS 

 Posey makes the following arguments: (1) the State committed race-based misconduct by 

appealing to jurors’ potential racial biases when it asked questions about the photo showing Posey 

with the gun and money, (2) he received ineffective assistance of counsel related to his counsel’s 

failure to object to these questions, (3) the trial court impermissibly commented on the evidence 

when it used S.K.’s initials in the to-convict jury instructions and special verdict form, (4) he 

should be resentenced because recent changes to the Sentencing Reform Act of 1981 (SRA), 

chapter 9.94A RCW, mean his offender score should not include his previous juvenile convictions, 

(5) the trial court erred by imposing two of his community custody conditions, and (6) community 

custody supervision fees and the VPA should be stricken from his judgment and sentence.   

 Each argument will be addressed in turn.   
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I.  RACE-BASED PROSECUTORIAL MISCONDUCT  

 Posey argues that the State committed race-based prosecutorial misconduct when it 

questioned Posey about the photo that depicted him holding a gun and money.  While 

acknowledging the importance of this issue, we disagree.   

A.  LEGAL PRINCIPLES  

 Allegations of race-based prosecutorial misconduct are deeply concerning because “[i]f 

justice is not equal for all, it is not justice.”  State v. Monday, 171 Wn.2d 667, 680, 257 P.3d 

551 (2011).  It is particularly damaging when the prosecutor, as a representative of the State, 

introduces racial discrimination or bias into the jury system.  State v. Zamora, 199 Wn.2d 698, 

710, 512 P.3d 512 (2022).  A prosecutor has a duty to ensure that a defendant’s constitutional 

rights to a fair trial are not violated.  Id.  When a prosecutor resorts to racist argument and appeals 

to racial stereotypes or racial bias to achieve convictions, a prosecutor gravely violates a 

defendant’s right to an impartial jury.  Monday, 171 Wn.2d at 676.  Allowing racial bias to infringe 

upon the jury system at any stage of a criminal proceeding damages the jury’s role as a pivotal 

check against wrongful State action.  Zamora, 199 Wn.2d at 711.   

 When allegations of prosecutorial misconduct implicate racial bias, we apply a separate 

test that is distinct from the test for prosecutorial misconduct allegations not involving racial bias.  

Id. at 709.  A separate test is applied because such bias in the justice system undermines the 

principle of equal justice and is repugnant to the concept of an impartial trial.  Id.  We reverse a 

defendant’s conviction when a prosecutor “ ‘flagrantly or apparently intentionally appeals to racial 

bias in a way that undermines the defendant’s credibility or the presumption of innocence’ . . . .”  

Id. (quoting Monday, 171 Wn.2d at 680).  Defense counsel’s failure to object is irrelevant to claims 

of race-based prosecutorial misconduct because a defendant’s right to a fair trial cannot be waived.  
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Id. at 717.  Once a court has concluded that a prosecutor’s conduct flagrantly or apparently 

intentionally appealed to jurors’ racial bias, it cannot be cured and is per se prejudicial.  State v. 

Bagby, 200 Wn.2d 777, 803, 522 P.3d 982 (2023) (lead opinion of Montoya-Lewis, J.); id. at 

804-805, (Stephens, J., concurring); Zamora 199 Wn.2d at 722.   

 But not all references to race are improper.  In re Pers. Restraint of Sandoval, 189 Wn.2d 

811, 834, 408 P.3d 675 (2018).  The issue of whether a prosecutor flagrantly or apparently 

intentionally appealed to jurors’ racial bias is analyzed objectively.  Zamora, 199 Wn.2d at 716.  

Thus, we determine whether an objective observer could view the prosecutor’s questions and 

comments as an appeal to jurors’ potential prejudice, bias, or stereotypes in a manner that 

undermined the defendant’s credibility or the presumption of innocence.  Id. at 718.   

 An “objective observer” is an individual “who is aware of the history of race and ethnic 

discrimination in the United States and aware of implicit, institutional, and unconscious biases, in 

addition to purposeful discrimination.”  Id.  With this objective observer standard, we consider the 

four Bagby factors: (1) the content and subject of the statements, (2) the frequency of the remarks, 

(3) the apparent purpose of the statements, and (4) whether the comments were based on evidence 

or reasonable inferences in the record.  200 Wn.2d at 793.   

B.  APPLICATION   

 Posey argues that the State “flagrantly or apparently intentionally” appealed to the jurors’ 

potential implicit bias against Black men by asking Posey about the photo that showed him holding 

a fake gun and money.  Posey contends that the content and subject matter of the questions showed 

that the State was evoking the racist stereotype that Black men are dangerous.  Even though the 

photo was not seen by the jury, Posey argues that specific questions were intentionally provocative 

of these stereotypes, including asking whether Posey was holding “a real pistol,” whether Posey 
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was holding “real money,” and about the theme of the music video.  Br. of Appellant at 

31 (emphasis omitted).  These questions, according to Posey, all built the image of Posey in the 

minds of the jurors of a young Black man who “flaunts money and values violence.”  Br. of 

Appellant at 40.  Posey argues that the purpose to appeal to the implicit racial biases is apparent 

because there was no other relevant purpose for the photo.2   

 We begin our analysis with the four Bagby factors.   

 With Bagby’s first factor, the content and subject matter of the questions, Posey has his 

strongest argument.  Although the State’s questions did not specifically mention race or ethnicity, 

the questions were about an actual photo of Posey, a young Black man, holding what appeared to 

be a gun and money.  The photo itself was not shown to the jury, but the State’s questions, asking 

whether Posey had a “real pistol” in his hand and “real money,” and soliciting that the theme of 

the music video was “hip hop rap,” elicited responses that likely painted an accurate picture for 

the jury of what the photo depicted.  6 VRP at 755.  Viewing this first Bagby factor in isolation, 

the questioning could have evoked images consistent with the harmful stereotype that young Black 

men are dangerous.  Posey’s concern about these themes has merit.   

                                                 
2 At oral argument before this court, the State argued that the questions about the photo should not 

be analyzed under the race-based prosecutorial misconduct framework because “the prosecutor 

made no reference of race” in their questions about the photo.  Wash. Ct. of Appeals oral arg., 

State v. Posey, No. 57260-5-II (Sept. 4, 2024), at 13 min., 49 sec. through 13 min., 52 sec., video 

recording by TVW, Washington State’s Public Affairs Network, https://tvw.org/video/division-2-

court-of-appeals-2024091156/?eventID=2024091156.   

 

We reject the contention that an explicit “reference of race” is necessary before there can be a 

claim for race-based prosecutorial misconduct.  Zamora, 199 Wn.2d at 714-15 (“Courts must be 

vigilant of conduct that appears to appeal to racial or ethnic bias even when not expressly 

referencing race or ethnicity, . . . . subtle references to racial bias are ‘just as insidious’ and 

‘[p]erhaps more effective.’ ” (second alteration in original) (quoting Monday, 171 Wn.2d at 678)).   
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 But Bagby instructs that we do not stop our analysis at this first factor.  See 200 Wn.2d at 

796-99.  The second, third, and fourth factors from Bagby require an analysis of “the frequency of 

the remarks, the apparent purpose of the statements, and whether the comments were based on 

evidence or reasonable inferences.”  Id. at 793.  This is where Posey’s argument fails.   

 With respect to the second Bagby factor, the remarks were not voluminous and were not 

repeated.  The State asked Posey 12 questions about the photo, which constituted one and a half 

pages of testimony in a multiday trial that included nearly 500 pages of testimony.  Of those 

12 questions, only 5 referenced or elicited testimony about guns, money, or hip hop music.  And 

Posey’s responses to the questions explained the benign origin of the photo—that it was taken by 

S.K. at a music-video shoot—further minimizing the questioning’s impact.  Moreover, the State 

did not reference the photo or Posey’s responses at any other point during the trial.  Considering 

that the trial involved 5 days of testimony with multiple witnesses, the arguable references to race 

and ethnicity were minor and few in number.   

 With respect to the third Bagby factor, the apparent purpose of the questions appeared to 

be unrelated to provoking racial stereotypes.  The State had preceded the questioning about the 

photo by asking Posey whether he had ever attempted to “intimidate” S.K. to which Posey 

answered, “No.”  6 VRP at 752-53.  With questions about the photo coming in such close proximity 

to that denial by Posey, the apparent purpose was impeachment—that is, that the State was trying 

to show that Posey had actually attempted to intimidate S.K. by sending her a photo of himself 

holding a gun.   

 And as for the fourth Bagby factor, the State’s questions were clearly tied concretely to 

evidence.  The State’s remarks were not arguments untethered to potential evidence; rather, they 
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were questions literally about an actual photo of Posey.  There were no argumentative assertions 

or rhetorical appeals tied to the photo, and the photo was never referenced by either party again.   

 As instructed by our Supreme Court, we must endeavor to eradicate racial bias from the 

legal system.  Posey alleges that such racial bias infected his trial and he argues persuasively that 

the issues potentially raised by the photo deserve careful consideration.  However, when all the 

circumstances are viewed collectively within the framework of the four Bagby factors, we 

conclude that an objective observer could not view the prosecutor’s questions and comments as a 

flagrantly or apparently intentionally appeal to potential racial prejudice, bias, or stereotypes in a 

manner that undermined Posey’s credibility or the presumption of innocence.  Therefore, we hold 

that the State did not commit race-based prosecutorial misconduct.3 

  

                                                 
3 Separate from his race-based prosecutorial misconduct argument, Posey also appears to be 

possibly arguing that the State committed prosecutorial misconduct by violating the trial court’s 

motion in limine ruling that any prior bad acts evidence would first need to be heard outside the 

jury’s presence.  If Posey is making this as a separate argument, we disagree.   

 

This argument appears to be about a procedural violation—that the State disregarded the trial 

court’s motion in limine ruling.  In a non-race-based prosecutorial misconduct claim, if the 

defendant fails to object to the State’s remarks at trial, any error regarding prosecutorial 

misconduct is deemed to have been waived unless the misconduct was “so flagrant and ill 

intentioned that [a jury] instruction could not have cured the resulting prejudice.”  State v. Emery, 

174 Wn.2d 741, 760-61, 278 P.3d 653 (2012).   

 

Here, Posey did not object when the State did not make an offer of proof outside the presence of 

the jury about the photograph, which means he must make the higher showing of “so flagrant and 

ill intentioned that [a jury] instruction could not have cured the resulting prejudice.”  Id.  But Posey 

provides no analysis of the application of these standards for non-race-based prosecutorial 

misconduct.  Thus, to the extent Posey is attempting to make this argument (separately from his 

race-based misconduct argument), we do not further consider it.  State v. Elliott, 114 Wn.2d 6, 15, 

785 P.2d 440 (1990) (court need not consider claims that are insufficiently argued).   
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II.  INEFFECTIVE ASSISTANCE OF COUNSEL   

 Related to the same photo showing him holding a gun, Posey argues that he received 

ineffective assistance of counsel based on his counsel’s failure to object to the prosecutor’s 

questions about the photo.  We disagree.   

 To show ineffective assistance of counsel, the defendant must demonstrate (1) that their 

counsel’s performance was deficient and (2) that the deficient performance prejudiced the 

defendant.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); 

In re Pers. Restraint of Yates, 177 Wn.2d 1, 35, 296 P.3d 872 (2013).  Failure to establish either 

prong is fatal to the claim.  Strickland, 466 U.S. at 700.   

 To show prejudice—the second prong of the Strickland test—the defendant must 

demonstrate a reasonable probability that the outcome of the proceeding would have been different 

if counsel had not performed deficiently.  See State v. Bertrand, 3 Wn.3d 116, 129, 546 P.3d 

1020 (2024).   

 Here, Posey contends he can meet the requirement for prejudice because the case largely 

came down to making credibility determinations about S.K. and Posey.  He asserts that the State’s 

questions about the photo led the jury to find that Posey’s testimony was not credible based on 

implicit racial bias.  But for that illegitimate damage to his credibility, Posey argues the jury would 

have found reasonable doubt.   

 Posey’s attempt to demonstrate prejudice is unpersuasive.  The questioning about the photo 

was minor in the context of the entire trial.  As discussed above, the questioning was merely 

12 questions in the course of a multiday trial with multiple witnesses, and Posey’s answers to these 

few questions provided a benign explanation which would have softened any effect it may have 

otherwise had.  In addition, the photo was never shown to the jury nor was it ever referenced again 
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by either party.  Although Posey’s concern about implicit bias has merit, under these narrow 

circumstances, Posey cannot show a reasonable probability that the outcome of the proceeding 

would have been different.  Because Posey cannot demonstrate prejudice, his ineffective assistance 

of counsel claim fails.   

III.  COMMENT ON THE EVIDENCE  

 Posey argues that when S.K.’s initials were used in the to-convict jury instructions and the 

special verdict form, the trial court made an impermissible comment on the evidence.  The State 

argues that the use of S.K.’s initials did not amount to a judicial comment on the evidence.  We 

agree with the State.4   

A.  LEGAL PRINCIPLES  

 The purpose of prohibiting judicial comments on the evidence “is to prevent the jury from 

being influenced by knowledge conveyed to it by the court as to the court’s opinion of the evidence 

submitted.”  State v. Elmore, 139 Wn.2d 250, 275, 985 P.2d 289 (1999).  Article IV, section 16 of 

our state’s constitution provides, “Judges shall not charge juries with respect to matters of fact, nor 

comment thereon, but shall declare the law.”  This provision prohibits a judge “from expressing to 

the jury his or her personal attitudes regarding the merits of the case or instructing the jury that 

issues of fact have been established as a matter of law.”  State v. Gouley, 19 Wn. App. 2d 185, 

197, 494 P.3d 458 (2021), review denied, 198 Wn.2d 1041 (2022).  The critical inquiry underlying 

                                                 
4 The State also argues that Posey failed to preserve this argument by not objecting below.  

However, a judicial comment on the evidence is generally an error of constitutional magnitude 

that a defendant may raise for the first time on appeal.  State v. Levy, 156 Wn.2d 709, 719-720, 

132 P.3d 1076 (2006). 
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our analysis is whether the mention of a fact in a jury instruction “conveys the idea that the fact 

has been accepted by the court as true.”  State v. Levy, 156 Wn.2d 709, 726, 132 P.3d 1076 (2006).   

 We review de novo whether a jury instruction amounts to a judicial comment on the 

evidence in the context of the instructions as a whole.  Id. at 721.   

B.  APPLICATION 

 

 Posey’s argument that the trial court impermissibly commented on the evidence is rooted 

in his assertion that the use of initials, by itself, communicates to the jury that the trial court has 

prejudged the case—that the trial court has already decided that S.K. is a credible victim, not just 

an alleged victim.   

 Posey exaggerates the effects of initials.  In State v. Mansour, the defendant challenged his 

child molestation conviction, arguing, like Posey, that using the victim’s initials “A.M.” instead 

of the person’s name constituted a judicial comment on the evidence.  14 Wn. App. 2d 323, 

328-29, 470 P.3d 543 (2020), review denied, 196 Wn.2d 1040 (2021).  Division One disagreed, 

reasoning that the name of the victim was not a factual issue requiring resolution.  Id. at 329.  

Division One also rejected the argument that initials conveyed anything about the merits of the 

allegations, explaining, 

[A] juror would likely not presume that A.M. was a victim—or believe the court 

considered her one—merely because the court chose to use A.M.’s initials.  Indeed, 

we have observed that even the court’s use of the term “victim” has “ordinarily 

been held not to convey to the jury the court’s personal opinion of the case.”  

Therefore, we are unpersuaded that the use of A.M.’s initials in the to-convict 

instruction conveyed anything to the jury about the judge’s “personal attitudes 

toward the merits of the case,” much less that the judge considered A.M. a victim.   

 

Id. at 330 (internal quotation marks omitted) (quoting, State v. Alger, 31 Wn. App. 244, 249, 

640 P.2d 44 (1982); Levy, 156 Wn.2d at 721). 
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 Posey contends Mansour was wrongly decided, but we are persuaded by Division One’s 

reasoning.  Like in Mansour, S.K.’s name was not a factual issue requiring resolution, and a juror 

would likely not presume that use of the initials, by itself, was conveying the trial court’s personal 

opinion of the merits of the case.  Thus, we hold that the use of S.K.’s initials in the 

to-convict instructions and the special verdict form did not constitute a judicial comment on the 

evidence.   

IV.  OFFENDER SCORE  

 Posey argues that we should remand for resentencing because recent changes to 

RCW 9.94A.525(1)(b) mean his offender score should not include his previous juvenile 

convictions.  We disagree.   

A.  STANDARD OF REVIEW  

 Statutory interpretation is a question of law that we review de novo.  Lakeside Indus., Inc. 

v. Dep’t of Revenue, 1 Wn.3d 150, 155, 524 P.3d 639 (2023).  The goal of statutory interpretation 

is to carry out the legislature’s intent.  Leishman v. Ogden Murphy Wallace, PLLC, 196 Wn.2d 

898, 904, 479 P.3d 688 (2021).  We must give effect to the plain meaning of a statute as an 

expression of legislative intent where possible.  Id.  If the plain language of the statute is 

unambiguous, our inquiry is over.  Id.   

B.  CHANGE IN THE LAW REGARDING JUVENILE CONVICTIONS   

 When the trial court sentenced Posey, it included his prior juvenile convictions in his 

offender score.  At the time Posey was convicted and sentenced, this was consistent with the SRA 

because former RCW 9.94A.525 (2017) provided that prior juvenile convictions were included in 

a defendant’s offender score.   
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 But in 2023, after Posey was sentenced, the legislature amended RCW 9.94A.525 to 

remove, in most situations, juvenile convictions from offender scores.  RCW 9.94A.525(1)(b).  

This amendment became effective on July 23, 2023.  LAWS OF 2023, ch. 415, § 2.   

 Whether this amendment should be applied to Posey while his case is on appeal depends 

on whether this amendment applies to crimes committed only after its effective date or whether it 

also applies to pending cases that are not final.   

 Because determining the appropriate legal punishments for criminal offenses is generally 

a legislative function, not a judiciary function, sentences are generally imposed in accordance with 

the law in effect at the time of the offense.  State v. Tester, 30 Wn. App. 2d 650, 655, 546 P.3d 94 

(2024).  This principle can be seen in both the “timing statute” and the “savings clause statute.”  

Id. at 654; State v. Dean, 113 Wn. App. 691, 695, 54 P.3d 243 (2002) (referring to RCW 9.94A.345 

as “timing statute”), review denied, 149 Wn.2d 1009 (2003).   

 The timing statute provides that, in general, when sentencing a defendant, the applicable 

law is the law in effect at the time the offense was committed; it states:  

Except as otherwise provided in [the SRA], any sentence imposed under this 

chapter shall be determined in accordance with the law in effect when the current 

offense was committed. 

 

RCW 9.94A.345 (emphasis added).   

 Similarly, the savings clause statute provides that even if a criminal statute has been 

amended after a criminal act, the version of the statute effective at the time of the act is applied, 

unless a “contrary intention” is explicitly declared in the amendment; it states:  

Whenever any criminal or penal statute shall be amended or repealed, all offenses 

committed or penalties or forfeitures incurred while it was in force shall be 

punished or enforced as if it were in force, notwithstanding such amendment or 

repeal, unless a contrary intention is expressly declared in the amendatory or 

repealing act, and every such amendatory or repealing statute shall be so construed 



No. 57260-5-II 

 

21 

as to save all criminal and penal proceedings, and proceedings to recover 

forfeitures, pending at the time of its enactment, unless a contrary intention is 

expressly declared therein.   

 

RCW 10.01.040 (emphasis added).   

C.  APPLICATION  

 Posey argues that the amendment to RCW 9.94A.525 applies to his case on appeal such 

that he should be resentenced without the inclusion of his juvenile convictions in his offender 

score.  He contends that the timing statute and the savings clause statute do not apply because the 

plain language of the amendment “ ‘fairly convey[s]’ ” its intention to apply to pending cases that 

are not final.  Br. of Appellant at 62 (quoting State v. Jenks, 197 Wn.2d 708, 720, 487 P.3d 482 

(2021)).  Posey points to language from the amendment stating that the legislature intended to 

facilitate rehabilitation, reintegration, and due process, and to recognize the research on juvenile 

brains and the disproportionate impact of juvenile convictions on adult sentences.  Unless the 

amendment is applied to pending cases, Posey argues that “the law will not remedy the injustice it 

was aimed at remedying.”  Br. of Appellant at 63.  Posey also argues that the amendment is 

remedial, and “ ‘[r]emedial statutes are generally enforced as soon as they are effective, even if 

they relate to transactions predating their enactment.’ ”  Br. of Appellant at 64 (quoting State v. 

Pillatos, 159 Wn.2d 459, 473, 150 P.3d 1130 (2007)).  We disagree.   

 Recent cases have addressed and rejected these same arguments about the amendment to 

RCW 9.94A.525(1).  Tester, 30 Wn. App. 2d at 657-59; State v. Troutman, 30 Wn. App. 2d 592, 

594, 546 P.3d 458 (2024).  In Troutman, the defendant argued that the amendment to 

RCW 9.94A.525(1) applied to her case pending appeal by pointing to the same language as Posey 

in the intent section and asserting that it expressed a legislative intent that the amendment should 

apply to pending cases on appeal.  30 Wn. App. 2d at 599.  Division One rejected the defendant’s 
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argument, reasoning that the plain language of the intent section of the statute “says nothing about 

retroactivity.”  Id.   

 Similarly, in Tester, this court addressed the argument that RCW 9.94A.525(1)(b) is a 

remedial statute that should be applied to a case on appeal.  30 Wn. App. 2d at 658-59.  There, the 

defendant argued, like Posey, that RCW 9.94A.525(1)(b) is a remedial statute because it involved 

a procedural change.  Id. at 658.  In rejecting this argument, this court noted that “ ‘changes to 

criminal punishments are substantive, not procedural,’ ” and regardless, whether an amendment is 

remedial is irrelevant when the law is subject to the savings clause statute.  Id. at 658-59 (quoting 

Jenks, 197 Wn.2d at 721).   

 Here, Posey makes the same arguments as the defendants in Troutman and Tester.  And 

we see no basis to depart from the rationale of either case.  The intent provision of the amendments 

does not mention retroactivity or express a “contrary intention” from the application of the savings 

clause statute and, therefore, does not show that the legislature intended for the law to apply to 

pending cases.  Tester, 30 Wn. App. 2d at 655; Troutman, 30 Wn. App. 2d at 599-600.  And the 

amendment constituted a substantive change to criminal punishment, not a procedural change.  

Tester, 30 Wn. App. 2d at 658.   

 We conclude, like the Tester and Troutman courts, that the legislature did not express an 

intent to avoid the application of the savings clause statute when it amended RCW 9.94A.525(1).  

Thus, because the savings clause statute applies, we hold that Posey is not entitled to be 

resentenced with the benefit of this amendment.   

V.  COMMUNITY CUSTODY CONDITIONS 

 Posey argues that two of his community custody conditions must be stricken.  First, Posey 

argues that condition 8, requiring that he consent to searches of his home, is unconstitutionally 
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overbroad in violation of article I, section 7 of the Washington Constitution.  Second, Posey 

contends that condition 12, requiring Posey to submit to breath and urine tests, must be stricken 

because it is not crime related.   

 We disagree.   

A.  CONDITION 8: CONSENT TO HOME VISITS   

 Posey contends that community custody condition 8 is overbroad and violates his 

constitutional right not to have his private affairs disturbed without authority of law.  Condition 8 

provides:  

8.  Consent to DOC home visits to monitor compliance with supervision.  Home 

visits include access for the purposes of visual inspection of all areas of [the] 

residence in which the offender lives or has exclusive/joint control/access.   

 

CP at 162.   

 Posey argues that for a search like this to be constitutional, a CCO must have reasonable 

cause to believe the supervised person has violated a condition or requirement of the sentence and 

there must be a nexus between the property sought to be searched and the alleged violation.   

 The State claims that Posey’s challenge to this condition is not ripe for review, citing State 

v. Cates, 183 Wn.2d 531, 354 P.3d 832 (2015).  We agree.   

 A preenforcement challenge to a community custody condition is ripe for review if “ ‘the 

issues raised are primarily legal, do not require further factual development, and the challenged 

action is final.’ ”  Id. at 534 (internal quotation marks omitted) (quoting State v. Sanchez Valencia, 

169 Wn.2d 782, 786, 239 P.3d 1059 (2010)).  “[W]e must consider the hardship to the [defendant] 

if we refused to review [the] challenge on direct appeal.”  Sanchez Valencia, 169 Wn.2d at 789.   

 In Cates, the defendant was convicted of sexual assault crimes.  183 Wn.2d at 533.  On 

appeal, the defendant challenged a condition of community custody, which read, “You must 
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consent to [DOC] home visits to monitor your compliance with supervision.  Home visits include 

access for the purposes of visual inspection of all areas of the residence in which you live or have 

exclusive/joint control/access, to also include computers which you have access to.”  Id. (internal 

quotation marks omitted).   

 Our Supreme Court declined to decide the merits of the case because it determined the 

issue was not ripe.  Id. at 536.  The court reasoned that “[t]he condition as written [did] not 

authorize any searches . . . .” and that the risk of hardship to the defendant was insufficient.  Id. at 

535-36.  Distinguishing other cases involving conditions that imposed requirements on defendants 

immediately upon release from prison, the Cates court emphasized that complying with the 

particular condition did not require the defendant to do, or refrain from doing, anything upon his 

release until the State actually conducted a home visit.  Id. at 536.  Accordingly, the court 

concluded that the defendant would not suffer hardship if it declined to review the merits of the 

defendant’s argument.  Id.    

 Here, Posey argues we should not follow Cates, but offers no persuasive explanation of 

how his condition is different from the condition discussed in Cates.  Thus, we are compelled to 

follow Cates and conclude that the issue is not ripe for review.   

B.  CONDITION 12: BREATH AND URINE TESTING CONDITION   

 Posey next challenges condition 12, which reads as follows:  

12.  Be available for and submit to urinalysis and/or breath[]analysis upon the 

request of the CCO and/or the chemical dependency treatment provider.   

 

CP at 163.   
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 Posey argues that this condition must be stricken because it is not crime related.  The State 

concedes the issue and agrees with Posey that condition 12 should be stricken because neither 

drugs or alcohol were alleged to have contributed to the offenses.   

 We do not accept the State’s concession.  See State v. Lewis, 62 Wn. App. 350, 351, 

814 P.2d 232, review denied, 118 Wn.2d 1003 (1991) (court not bound to accept erroneous State 

concession).  The challenged condition did not need to be crime related—it is a permissible 

condition to enforce community custody conditions 3 and 11, which prohibit the consumption of 

drugs and alcohol.   

 The sentencing court may impose crime-related conditions.  Under the SRA, “the court 

may order an offender to . . . [c]omply with any crime-related prohibitions” in its discretion “[a]s 

part of any term of community custody.”  RCW 9.94A.703(3)(f); see also RCW 9.94A.505(9) 

(granting the court authority to impose crime-related conditions “[a]s a part of any sentence”).   

 But there are a limited number of community custody conditions that the trial court can 

impose regardless of their connection to the crime, including prohibiting the use of drugs or 

alcohol.  RCW 9.94A.703(2)(c) (“Unless waived by the court, as part of any term of community 

custody, the court shall order an offender to . . . [r]efrain from possessing or consuming controlled 

substances except pursuant to lawfully issued prescriptions.”); RCW 9.94A.703(3)(e) (“As part of 

any term of community custody, the court may order an offender to . . . [r]efrain from possessing 

or consuming alcohol.”); State v. Jones, 118 Wn. App. 199, 207, 76 P.3d 258 (2003) (trial court is 

permitted to prohibit consumption of alcohol regardless of connection to the crime).  

 If these prohibitions are ordered, the trial court has the authority to impose testing to 

enforce compliance with them.  See State v. Vant, 145 Wn. App. 592, 603-04, 186 P.3d 1149 

(2008) (holding that the sentencing court has authority to impose random urinalysis and breath 
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analysis to monitor compliance with valid conditions).  This includes imposing breath and urine 

testing.  See id.   

 Here, in two separate community custody conditions, the trial court imposed prohibitions 

on Posey’s consumption of drugs and alcohol—conditions he does not challenge on appeal.  CP at 

162-63 (Condition 3: Do “[n]ot possess or consume controlled substances except pursuant to 

lawfully issued prescriptions” and condition 11: “Do not use or consume alcohol and/or 

Marijuana.”).  Once imposed, the trial court was entitled to impose the breath and urine testing 

condition in order to enforce the drug and alcohol conditions regardless of their connection to the 

crimes.  Thus, we affirm the imposition of condition 12.   

VI.  IMPOSITION OF LEGAL FINANCIAL OBLIGATIONS  

 Posey argues that after the trial court found him indigent, one portion of his judgment and 

sentence erroneously imposed community custody supervision fees, and therefore, we should 

remand for the trial court to strike this reference.  He also argues that the VPA should be stricken.  

The State concedes that the case should be remanded for the trial court to strike the supervision 

fees and the VPA.   

 We accept the State’s concession.  Community custody supervision fees are no longer 

authorized by statute and the VPA is no longer authorized for indigent defendants.  State v. Ellis, 

27 Wn. App. 2d 1, 16-17, 530 P.3d 1048 (2023).  Accordingly, we remand to the trial court to 

strike the community custody supervision fees and the VPA. 
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CONCLUSION 

 We remand for the trial court to strike the community custody supervision fees and the 

VPA.  Otherwise, we reject Posey’s arguments and affirm his convictions.   

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 PRICE, J. 

We concur:  

  

VELJACIC, A.C.J.  

CHE, J.  
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